












































































































































































eliminating any law, culture or tradition that undermines women's dignity, welfare, 

interest or status.320 

Canadian legal developments reveal three principal approaches to protecting 

common-Iaw spouses. First, unjust enrichment and the constructive trust have been relied 

upon by common-Iaw spouses, though sometimes it can be expensive to access justice 

through these legal mechanisms. The Canadian models of unjust enrichment and 

constructive trust are used by courts to claim compensation for a contribution to the 

acquisition or maintenance of property of a former spouse; they consider the non-

financial or domestic contributions of the female spouses, for instance, accomplishing 

house chores, taking care of the children, and unpaid work for the family business. 

Intimate relationships are first and foremost relationships of trust. Farnily building 

demands the surrender of individual autonomy in favor of mutual reliance and care. The 

equitable remedy of constructive trust emerged as an alternative to a more rigid, privacy 

and autonomy-based contractual model. 321 Constructive trust allows courts to respond an 

inclusive notion of family based on the rights and responsibilities that the parties to an 

intimate relationship exercise with respect to one another. The current model of equitable 

distribution of assets in Canada considers spouses' contributions to marriage and to the 

marital property, as weIl as projected incomes and need. It integrates the traditional 

functions of property, the division and support payments into a single award. This has 

been achieved in part through the division of intangible property including educational 

degrees, pensions, and professional goodwill. 322 

320 Ibid. 
321 Weinrib, supra note 141. 
322 Ibid. 
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The remedy of constructive trust, if applied carefully, has several advantages 

unlike the more restrictive schemes like equal property division in that it allows court to 

allocate property more fairly on a case-by-case basis?23 Second, it has a number of 

advantages over the contractual distribution of property at the dissolution of intimate 

relationships. It is a flexible, equitable doctrine amenable to judicial manipulation in the 

interest of just results. It is less susceptible to disparities between partners with respect to 

wealth, legal sophistication, and emotional involvement. It recognizes that relationships 

inevitably change overtime, whether through the birth of children, the onset of il1ness, or 

simply new life aspirations and experiences, and it accommodates those changes.324 

Secondly, the Canadian experience with 'ascribed spousal status' or 'presumed 

marriage' might prove to be one of the most rewarding notions to women who live with 

men for a long time and bear children with them without being legally married. It can 

also remedy the injustice such men may inflict upon such women when their union falls 

apart. Common-Iaw spousal families deserve protection and recognition but a c1ear 

standard should be set insuring that only those who have meaningful, substantial 

relationships are supported rather than simply "any" person.325 

Lessons can also be leamt from the thirdapproach to regulating common-Iaw 

spouses: cohabitation agreements are drawn to protect the rights and interests of 

common-Iaw spouses. In Canada, it is common, for a variety of reasons, for a common-

law home to be govemed by a cohabitation agreement if a common-Iaw couple live 

together in a relationship of sorne permanence. In this case, the conveyancing documents 

should contain an express dec1aration as to the nature of the parties' beneficial 

323 Ibid. 
324 Ibid. 
325 Ibid. 
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interests?26 If there is a written agreement with an express declaration of trust which 

comprehensively declares the beneficial interests then that is conclusive between the 

parties, unless that document is set aside or rectified, for example as a result of fraud or 

mistake.327 Cohabitation agreements should be encouraged in order to alleviate the plight 

of persons who chose to live together in common-Iaw relationships. It is desirable that 

common-Iaw spouses be free to regulate their own financial affairs ifthey wish to do so. 

ln countries where there has not been any legal recognition of common-Iaw 

spousal relationships,328 law reform should be implemented to address the issue of 

common-Iaw spouses and particularly to achieve an equitable outcome in financial 

matters. There are two main areas relating to the financial consequences: property 

distribution on dissolution and the duty of support financially. Common-Iaw spouses are 

compelled to use existing legal remedies or to completely abandon their cause when 

faced with cohabitational property problems when their relationships terminate, and the 

duty to support has not been extended to them through case law. 1 recommend that 
, 

property distribution at the end of their relationships should be addressed through law 

reform and not litigation. Regulatory statutes addressing aIl aspects of common-law 

relationships with a wide discretion as to which relationships qualify for protection 

should be put in place. 

326 Peter D. Reekie & Richard Tuddenham, Farnily Law and Practice (London; Sweet & Maxwell, 1988). 
327 Stephen Parker, Cohabitees, 20d ed. (London: Kluwer Law, 1987). 
328 Many Sub-Saharan African countries have constitutions and/or established laws that don't provide for 
the rights of common-Iaw spouses. Even the rights ofmarried women are commonly abused. In Kenya, for 
instance, the current constitution freely licenses men to trample on women's property rights. The 
constitution fails to protect the many women excluded from inheritance. They are evicted from their lands 
and homes by in-Iaws, stripped of their possessions when their husbands die or when they divorce, and 
forced to engage in risky sex to keep their property. In Rwanda (my country), the Law only provides for the 
institution of marriage and sanctions only monogamy. AU other familial arrangements are nuU and void 
before the law. It is very crucial for the govemments, courts and legislatures in the se countries to identify 
where legal-protectionlregulation do es not exist; where legal protection/regulation exists but is inadequate; 
where legal protectionlregulation exists but has not been used/tested; and to identify any law reform models 
that may be appropriate for these countries. 
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It is imperative to note that both the legal and social nature of the family and 

marri age have always been evolving concepts not only in Canadian societies but also in 

other jurisdictions of the world. Persons of majority age should be totally allowed the 

freedom to enter into any type of family relationship that suits best their life styles and 

economic capacities. The social, psychological and economic nature of the "family" has 

changed, and the legal regime that governs and supports the family must change. The 

increasing diversity of family forms and behaviors suggests a need for a greater range of 

institutions, as well as for greater flexibility within institutions.329 

Important to note also is that Canadian developments of legal recognition of 

common-Iaw spousal relationships are reflective of what has been happening in other 

jurisdictions. It is useful to situate the· recognition of common-Iaw spouses in a 

comparative perspective by briefly highlighting a few developments in other countries?30 

Different European countries have responded in different ways to the developments 

pertaining to the rise in common-Iaw unions, and children that are born or reared in these 

households. Many European countries are recognizing the changes in union formation 

behavior and marri age laws, practices, assumptions and values on which public policies 

are built are being evaluated. A variety of policy responses to the emergence of common-

law unions in different European countries has been registered. 

In 1998, the Netherlands, which is considered to be a country with intermediate 

levels of persons living in common-Iaw and low rates of non-marital childbearing, made 

legally registered common-Iaw unions functionally equivalent to marriage. It instituted 

329 Baia, supra note 5. 
330 However a full comparative study ofthese developments is beyond the scope ofthis thesis. 

81 



the fonnal registration of partnerships for both heterosexual and homosexual couples.331 

In the same vein, Denmark had instituted the legal registration of homosexual 

partnerships in the early 1990s, but the Netherlands was the first country in Europe to 

fonnalize common-law relationships?32 However, Registered Partnerships in the 

Netherlands were primarily instituted to meet the needs of same-sex couples that did not 

have the option ofmarriage.333 

In 1999, the French govemment instituted Civil Solidarity Covenants (PACS). 

These Pacts pave way for homosexual and heterosexual couples who have co-resided for 

a minimum of three years, to enter into legal agreements and accord them rights broadly 

equivalent to those exercised by married spouses in inheritance, tax, health and 

tenancy.334 Similar to Registered Partnerships in Netherlands, PACS in France were 

originally conceived as meeting the demands of same-sex organizations for a fonn of 

legally recognized marri age ceremony.335 This undertaking, entered into of their own free 

will, provides a more solid legal basis for their relationships. 

The PACS (Civil Solidarity Covenants), a flexible response to changes in society 

and the nature of couples, allow those who can't or do not wish to marry the freedom to 

live together under more stable and secure conditions. Individuals bound by the P ACS 

agreement are entitled to new rights under tax, social welfare and labor law, for example, 

common-Iaw partners may file a joint income tax retum three years after registration of 

the P ACS agreement with the clerk of the court. From 2000, common partners in France 

331 w. M Shrama, "Registered Partnerships in the Netherlands" (1999) 13 International Journal of Law, 
PoHey and the Family, 315. . 
332 Ibid. 
333 Ibid. , 
334 Claude Martin & Irene Thery, "Marriage, Cohabitation and the PACS in France" (2000) 14:3 
International Journal of Law, Poliey and the Family. 
335 Ibid. 
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are assessed jointly on the basis of all their assets for the high-wealth tax.336 As a legal 

consequence of these agreements, common-Iaw partners in France must fulfill certain 

obligations in particular to provide mutual and material support in accordance with the 

terms of the agreement. They are also jointly and severally liable for each other's debts, 

for everyday expenses and shared accommodation?37 

A more pragmatic approach has been taken vis-à-vis common-Iaw spouses in 

Sweden, Finland and Denmark. Over time, common-Iaw spouses have been placed on 

the same footing as married spouses in as far as the application of family law in these 

countries is concemed. They have recognized that the legislation developed to meet the 

needs ofmarried couples is also suited to the needs ofunmarried coùples.338 

The German position indicates that the protection of the family enshrined in the 

Constitution applies only to marri age and not to common-Iaw unions, which implies a 

principled commitment not to accord equal status to married and cohabiting relationships, 

although private law could be changed. The phenomenon of common-Iaw relationships is 

--
diverse and complex the responses thereto have been equally variable, suggesting that 

there are few simple straightforward solutions to this development in family life.339 

In South Africa, unlike the marri age relationship, there are no special 

consequences that flow from a common-Iaw spousal relationship, despite the nature and 

length of the relationship. However there are exceptions. Common-Iaw spouses as 

336 Elisabeth Guigou, (2001) "PACS Cohabitation Agreements" online: Prime Minister of France 
<http://www.archives.premier-ministre.gouv.fr/jospin_version3/enlie4/contenu/29969.htm> . 
337 Ibid. 
338 David Bradley, Family Law and Political Culture: Scandinavian Laws in Comparative Perspective 
(London: Sweet and Maxwell, 1996). 
339 Ditch H. Barnes & J. Bradshaw, A Synthesis of National Family Policies, 1995 (Brussels: Commission 
of the European Communities, 1996). 
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married spouses, enjoy the benefits and protections of the Domestic Violence Act, and the 

Compensation for Occupational Injuries and Diseases Act, and the Medical Schemes Act. 

Predictably, a common-Iaw relationship is also recognized for the purpose of creditors in 

an insolvency situation. These instances of recognition are limited to the specific 

purposes of each statute.340 

The only general statutory recognition afforded to common-law spouses is the 

Natural F athers of Children Born out of Wedlock Act 86 of 1997. While this is a useful 

statutory instrument that provides c1arity for unmarried fathers on their rights of access 

and custody, it is not insignificant that it provides protection for men only. It is men who 

are generally more secure and financially independent during and after relationships, 

while women take on more family responsibility, thereby becoming more vulnerable, and 

in need ofprotection.341 

The Tanzaniari government in 1971 took proactive steps to recognize rights for 

common-law spouses. To this end, Tanzanian family law provides for the notion of 

presumed marriages, and it stipulates that where is it proved that a man and woman have 

lived together for two years and upwards, in such circumstances as to have acquired the 

reputation of being husband and wife, there shaH be a rebuttable presumption that they 

were duly married. However, this legal position has been attacked by the majority of the 

people criticizing it as being superfluous and contradictory to the whole spirit of the 

institution of marriage. The have asserted that this presumption of marri age diminishes 

340 Women's Legal Center, "Developing Strategies for Litigation and Law Reform: Domestic Partnerships" 
online: <http://www.wlce.co.zaldoc _dom "'partnership.html>. 
341 Ibid. 
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the sanctity of the marri age institution and a mockery to those who marry according to 

established rites, religious or otherwise.342 

It is also worth noting that spouses living in common-Iaw relationships reserve 

their right to be accorded protection from the state. The state is dut y bound to recognize 

the fact that people structure their lives around a set of reasonable expectations formed in 

adult personal relationships. Persons living in a common-Iaw relationship reasonably 

expect the state to provide them with sorne protection in meeting their needs if they suffer 

a sudden deprivation of emotional and economic support. The state should promote the 

security of common-Iaw spouses by providing them with an identifiable and accessible 

set of legal protections to respond to these reasonable expectations.343 However, it does 

not mean that the state should respond to aIl expectations formed in personal 

relationships. It is important to only respond to reasonable expectations determined by an 

objective standard.344 

The erosion of the centrality of marriage in family relations can make room for 

more useful new approaches aIlowing us to examine relationships, through the lens of 

function and dependency. The network of relationships which constitute a family are 

important and valuable to society, as these are the spaces where we seek love, security 

and self-actualization, develop our children, retain our mental health, and energize 

ourselves to make an ongoing contribution to our local and global communities. 
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