










































































































































































































Chapter III - Theoretical Approaches to the Criminalization of Incitement 

Chamber reconfirms different categories of incitement, it does appear to question these 

boundaries by seemingly extending inchoate liability to crimes against humanity of a 

persecution-type. While it remains to date unclear how the prosecution of incitement wiU 

develop at the ad hoc international criminal tribunals in the years that remain, it is clear 

that Nahimana has the potential to spur a great debate over the precise parameters of 

these standards, notably at the ICC. Given the foregoing discussion, the prosecution of 

incitement must be informed by the recognition that aU international crimes are related by 

a general gravit y and the high risk of occurrence, factors which endanger both the 

security oftheir immediate victims and the international community as a whole. 
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CONCLUSION 

Over the last fifty years, the world has witnessed tremendous developments in the 

notion of individual criminal responsibility. International criminal bodies have proffered 

and refined a definition for crimes against humanity as weIl as genocide and have 

dec1ared their willingness to impose criminal liability on incitement to genocide 

irrespective of wh ether or not it brings about the desired results. The fact that such a 

proposition remains largely theoretical to date should not serve to mitigate the possibility 

that such a finding could indeed be made. However, the imposition of a result 

requirement for incitement to crimes other than genocide is reflective of a 

misunderstanding about the significant role of incitement in the commISSIOn of 

international crimes. While gravit y is the factor that elevates crimes to the international 

order, it is here argued that within this already expressly established category of grave 

crimes, the inherent risk of a crime' s commission must become a crucial element in 

incitement prosecutions. To date, the focus has been placed on a limited view of 

"gravit y" , which is significantly shaped by the degree of intent. 

This thesis has sought to deconstruct the pre-conceived assumptions underlying 

categories of international crimes and incitement thereto, and has proposed to curt ail the 

specific level of gravit y in favour of a generallevel of gravit y (the latter which must be 

assumed in the case of international crimes) and an increased evaluation of the risk 

underlying a crime' s commission. 

Chapters 1 and II have attempted to outline the CUITent international prosecutorial 

standards for what must be viewed as two contradictory understandings of incitement. 

The fact that the ICC draws on two incongruous legal approaches creates a precarious 
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disequilibrium in the overall prosecution of incitement. However, as these chapters have 

equally sought to outline, nuances within national legal systems themselves may serve 

to blur boundaries established between different legal traditions. In other words, 

arguably international criminal law upholds purely theoretical distinctions that may not 

be as definitively reflected in national systems themselves. Although the Rome Statute 

appears to have taken a definitive stance, the ICC's complementarity principle 

complicates the interplay between sources of law in endorsing different approaches to 

incitement at the national level. 

As has been argued in this thesis, there are compelling reasons for the ICC to 

incorporate and adhere to a broadened prosecutorial standard for the crime of incitement 

either as a general offence or as an alternative way of committing an offence. Such a 

reconceptualization would better reflect the understanding that incitement must be 

viewed as a fundamental component to the «successful" completion of crimes. 

Attaching incitement to one crime on the basis of its higher gravit y within an already 

recognized scale of gravit y seems to belie reasons underlying their 'internationalization' 

in the first place. Further, the idea of attaching inchoate liability to acts of incitement to 

crimes other than genocide better reflects the fundamental tenets of basic criminal law, 

which require the unison of the actus reus and mens rea in the criminalization of 

conduct. 

Moreover, and interrelated, the common law approach to incitement in the 

international context appears significantly more effective as a preventative tool, 

mitigating the risk of heinous international crimes in their early preparatory stages, and 

thus leading to prevention of future harm. The dut y to prevent the occurrence of 

international crimes is enshrined in many international instruments, most notably the 
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Genocide Convention362
, the Torture Convention363

, and the Rome Statute.364 Indeed, as 

noted by Sehabas, "[a ]lthough a punishable aet of genoeide, ineitement also bears on the 

obligation of States parties to prevent genoeide.,,365 Indeed, as he further notes, 

"punishment and prevention are intimately related," in that "[e]riminal law's deterrent 

funetion supports the daim that prompt and appropriate punishment prevents future 

atroeities.,,366 Inevitably, sueh an argument must be informed by historie al and present 

day examples, which demonstrate that the criminalization of heinous international 

crimes has not led to the absolute prevention of these crimes. 

Although not flawless, the foregoing argument is nevertheless based on the idea 

that such criminalization can significantly mitigate the occurrence of such crimes, an 

objective clearly endorsed by the Rome Statute. Ultimately, the common Iaw approach 

better recognizes criminal Iaw's role as a mechanism, which is at the same time 

. 367 .. 368 d . 369 1 . bl h . k normatlve, pumtlve an preventatlve. nevlta y, t ese normatlve aspects wor 

together to facilitate the imposition of penalties and, as noted by Burkhardt, ultimately, 

"the purpose of punishment is the prevention of erime.,,370 Given the Rome Statute's 

determination "to put an end to impunity for the perpetrators of these crimes and thus to 

362 Genocide Convention, supra note 3, art. 1. "The Contracting Parties confirm that genocide, whether 
committed in time of peace or in time of war, is a crime under international law which they undertake to 
prevent and to punish." (ibid.) 
363 Torture Convention, supra note 258, art. II(l). Art. II(l) stipulates: "Each State Party shaH take effective 
legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its 
jurisdiction." (ibid.) 
364 Rome Statu te, supra note 8, Preamble (para. 12). The Preamble stipulates its determination "to put an 
end to impunity for the perpetrators of these crimes and thus to contribute to the prevention of such 
crimes." (ibid). 
365 Schabas, Genocide in International Law, supra note 9 at 279. 
366 Ibid. at 447. 
367 Frolli, supra note 265 at 331. The term "normative" defines the elements of a criminal act (ibid.) 
368 Ibid. at 331. The notion of "punitive" provides for an appropriate punishment (ibid.). 
369 Schabas, Genocide in International Criminal Law, supra note 9 at 245. 
370 Burkhardt, supra note 263 at 555. 
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contribute to the prevention of such crimes,,,371 a broadened recognition of incitement, 

whether it be prosecuted as a specifie offence or as an alternative mode of committing an 

offence, appears congruent with the underlying objectives and the spirit of the Rome 

Statute. This is especially so in light ofthe ICC's temporal jurisdiction, which, unlike its 

ad hoc predecessors' retrospective jurisdiction, is prospective.372 Consequently, "the ICC 

would have an obvious advantage" in fulfilling its preventative role.373 As Kofi Annan, 

D.N. Secretary General has proc1aimed: 

In the prospect of an international cri minaI court lies the promise of univers al justice. That is 
the simple and soaring hope of this vision. We are close to this realization. We will do our 
part to see it through till the end. We ask you .... to do yours in our struggle to ensure that no 
ruler, no State, no junta and no army anywhere can abuse human rights with impunity. Only 
then will the innocents of distant wars and conflicts know that they, too, may sleep under the 
cover of justice; that they, too, have rights, and that those who violate those rights will be 
punished.374 

371 Rome Statu te, supra note 8, Preamble. 
372 Francis Pakes, Comparative Criminal Justice (Portland: Willian, 2004) at 163. 
373 Ibid. 
374 Cited in United Nations "Rome Statute of the International Criminal Court", online: United Nations 
<http://www.un.org/law/icc/generalloverview.htm>. 
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